o

I-P TOOOP YOEAHOB
3SAMECTHUK-MUWHHUCTDHP HA KVJITYPATA
KOIIHE [O:

BOMKO BOPHCOB
MHUHUCTBP-TIPEICENATEJI HA PEIIYBJIMKA BBJICAPUY

LIELIKA TAYEBA
ITPENCEIOATEJI HA 41-OTO HAPOIIHO CbEPAHUE HA PEITYBJIMKA BbJITAPUA

BEXKIHW PAIINUIIOB
MUHHCTDHP HA KVJITYPATA

OAHUEIJIA TIETPOBA

ITPEOCENATEJI HA KOMUCHATA T1I0 KVJITYPA, I'PA2KIJAHCKO OBIIECTBO U
MEIIVMY KbM 41-OTO HAPOIIHO CbBEPAHUE HA PEITYBIIMKA BBJII'APUA
BBJITAPCKA HALIMOHAJIHA TEJIEBU3UA

BBJI'APCKO HAITMOHAJIHO PAITHO

BECTHUK , THEBHUK"

OtHOoCHO: [IpoekT Ha 3aKOH 3a H3MEeHEHHe U JONb/IHeHHe Ha 3aKOHa 3a
KYyJITYpHOTO HaciencTso ot 09.11.2010 r.

YBAXKAEMH I'OCIIOIMH YOBAHOB,

C HacTOSIIEeTO MUCMO OMXMe HMCKalld [a U3pa3uM CTAaHOBUILIETO Ha OOIIHOCTTA Ha
Ob/IrapCKuTe pemakToOpu B CBoOOOHaTa €JIeKTPOHHA EHIUKIIONEeOus YUKUIeOus
oTHOCHO 00siBeHus1 Ha 9 HoemBpu 2010 r. mpoeKT 3a 3akKOH 3a H3MeHEeHHe U
OOMbIHEHWEe Ha 3akKOHa 3a KYyATYpPHOTO HacleAcTBO [1], 3a KOHUTO HaydyuxMme OT
nyOIuKaIus BbB BeCTHUK ,[IJHEBHUK" [2], 1 mo-crelranHo qo6aBSHETO Ha HOBUS YJIeH

226a, KOUTO B HACTOSIIIUS CHA BUJ I'JIACH.

,44. 226a. Koumo pa3dnpocmpaHu Konue HA KyAMYpHd UEHHOCM Uuau
e/feMeHmu om Hesa 88 (Homoz2papcko, KOMNIOMBPHO, 8udeo- u 0pyz20
usobpaosiceHue, u3nosa3ea u3obpadxceHuemo Kamo ,mwbP208CKa Mapka” no
cmuconaa Ha 4ya. 9, an. 1 om 3akoHa 3a MmapkKume u eeoepagpckume
03HAYeHUsA, Nnpu npou3eoo0cmeo HA CMOKU, emukemu Uu Ou3aUuHepcKu
peweHus uau 3a Opy2u Mwovp208CKU UAU PeKAAMHU ueau 0e3 cvaaacue Ha
cobcmeeHuka Ha KyAmypHama UEeHHOCM UAu Ha OupeKkmopa Ha
cvomeemHusa my3ell, ce Hakasea ¢ 2106a 8 paamep om 5 000 do 15 000 z8., a
Ha e0HO/AUYeH mwvpz2osel, U puduyecko Auue ce HA/Ad2d UMYu,ecmeeHd
cankuua 8 pasmep om 15 000 do 50 000 n8.”



KakTo HECbMHEHO 3HaeTe, YUKUIIEOUS € eOuH OT Hal-TIomyIapHUTe yebd pecypcH,
3aeMal] KbM MOMEHTa MeXAy IIeTO U CeAMO MSCTO IO IMocemaeMocT B MHTepHeT
M3MeXOy HIKOIKOCTOTMH MUIMOHA cauTa [3, 4], ¥ IbpPBOCTENIEHEH OHIAaWH M3TOYHUK
Ha Hay4Ho-oOpa3oBaTeNlHa uH(MopMalnus. IlogoOHa MOMyIIPHOCT, pa3dupa ce, UMa
CBOETO 3aKOHOMEPHO OoOsiCHeHHe: Yukumenus e Oe3TaTHa ¥ CBOOOOHO JHUIleH3WpPaHa
€HIIUKIIONeus, YNITO MUCHUS U BHU3US € Ja HallpaBu MaKCHMallHa 4acCT OT YOBEIIKOTO
IIO3HaHWE [OCTBIIHO OO BBH3MOXKHO HaM-IMMPOKa ayouTOPHsS B CBeTOBeH Maiab [5].
BaxHoCTTa Ha YuKuienus B CbBPEMEHHOTO OOIIEeCTBO € MHOTOKPATHO IIOTBLPXKIaBaHa
OT HaW-pa3jIMYHU OpraHM3alMd W HHCTUTYLMM, BKIIIOUYUTEIHO U OT EBpomelickaTta
KOMUCHS, KOSITO HeeTHOKPATHO € OTYMTalla CBhIeCTBeHaTa POJIS Ha eHIMKIIONeausTa
10 OTHOIIEeHWe Ha O00y4eHHeTO, Pa3lpOoCTpPaHEHMETO Ha 3HaHUS, HachbpyaBaHETO Ha
KpPeaTHBHOCTTA ¥ MHOBATUBHOCTTA.

K/040B MOMEHT B Ta3W POJIsi € UMEHHO ,,CBOOOTHOTO" IMO3HaHKNe, HeoOpeMeHEeHO
C AOMUHUCTPATUBHYU UM IIPABHU (B HAW-00II CMUCHJI) OTPAaHUYEHHUs, KOUTO HHa4Ye Ouxa
o0e3cMuUCIUIN HUOesdTa Olle B HeWHaTa CBHIIHOCT. ETO 3aljo CBeTOBHATa OOLIHOCT Ha
Yukumegus, KOSTO BKJIIOYBA HE CaMO HEMHUTE HSKOJIKO MHUJIMOHA PeNaKTOpPH IO LS
CBSIT, HO U CTOTHIIUTE MUJIMOHU IOTPeOUTENH, € 0CO6EHO YyBCTBUTEIHA KbM BCSIKAKBU
IIPOMEHHU B 00IIECTBEHUS WM MIPABEH CBIT, KOUTO GMXa MOTJIM [la IOBIUSSAT HETATUBHO
Ha OrmaropomHaTa QYHKITHS Ha eHIMKIIONeOUsITa.

Buxme uWCKanu [a IomyepTaeM, ye MHOroOpoiHaTa Obarapcka yUKHUIIeOHaHCKa
OOIIIHOCT IOAKPEINs HaIlbIHO MWHMCTEPCTBOTO Ha KyATypaTa B CTpeMexXka My Ma
ch3mage padoreno ¥ eeKTUBHO 3aKOHOJATEJICTBO, KOETO []a TapaHTHpa OIa3BaHeTO Ha
KYITYPHUTE IIEHHOCTH W MaMETHWIM Ha BBIrapus u ChbXpaHSBAHETO MM 3a HOHUTE
TIOKOJIeHUs. Hamb/IHO Ch3HaBaMe CIIOXKHOCTTA Ha Ta3W 3afada U HEoOXOOMMOCTTA OT
ChrilaCyBaHe HA pA3TUYHUTE HHTEPECH C Orjiell HaMHpaHe Ha OITHMAIHOTO 3a
0O0ITIIECTBOTO pellleHue.

B To3u cMuCHI 3a HAc ca pa3dupaeMu NPeayioKeHUTEe IPOMEHN U JOIMbIHEHUS B
3akOHa 3a KYyJATYpHOTO HACJIEeOCTBO, U IpUHIUIIHATA IO3ULKUSA Ha MUHUCTEPCTBOTO
HEChMHEHO 3acilyxKaBa agMupaluu. B chbinoTo BpeMe obade, He MOXKEM fla ITOTHCHEM
IIPUTECHEHUETO CH, Ye OIpedelieHd (POPMYTUPOBKH B IPEdIOoKeHHEeTO (HOBOIIPemdJIo-
XKEHUT 4jIeH 226a), KaKTO 1, BCBHIIHOCT, B JEeUCTBAIIMA KbM MOMEHTa 3akKoH (4. 179),
Cbh37aBaT Bb3MOXKHOCT 3a ThJIIKyBaHe B pa3pe3 C Taka UMEHHO [eKjapupaHaTa I03ULUs,
KaKTO H 00Illa HesICHOTA II0 OTHOIIEHHEe Ha CBOS CMHCHI M Iejl. Helo mosede, nuMame
OIlaCeHMsI, 4Ye 4dYacT OT TEeKCTOBETe CbII0 IIPOTHBOPeYaT Ha [eKIapHpaHuTe OT
EBpormeiickaTa KOMUCHUA LN U 3afa4yy, Kacaely eBPOIIerCKOTO KyJITYPHO HacCJIeLCTBO
KaTo IISJI0.

Kakto 6e3 cpMHeHHne Bu e u3BecTHO, EBpomelickaTa KOMUCHUS € TIpefCcTaBUIIa
IpUHLUIIHATA CU Io3ulusg B cBosTa [Ipenmopwvka 2006/585/EC ot 24 aBryct 2006
rogdHa OTHOCHO HMGPOBU3ANMATA U OHJIAWH MOCTBIIHOCTTA HA KYNITYPHU OOEKTH U
TIXHOTO LUM(PPOBOTO 3ama3BaHe [6]. B To3u goxkymeHT Komucusta OTHens CIeluansHo
BHUMaHNE Ha HEOOXOOMMOCTTa OT JIeCEH JOCTHII 3a BCUYKM rpaxpmaHu Ha Cwpio3a. Ilo-
CIlellMaiHO UCcKaMe fla Bu o0bpHeM BHUMaHMe Ha TO4YKH (3) u (11) oT moKyMeHTa:

(3) B mo3u koHmexkcm mpsbsa 0a 6v0e OKypaxcasaHo pas3eu8aHemo Ha
UupposusupaHo cwvowvplicaHue om bubauomexu, apxusu u my3eu. OHaalH
docmwnHOCMMa HAa moea Cv0vpHcaHUEe 0asa 83MONCHOCM HA 2padxcOaHume
om usaa Eepona 0a umam docmwsn 00 Hez20 u 0a 20 u3nosa3sam 3a passJe-
yeHue, obyyeHue uau 8 pabomama cu. Taka we ce usepadu siceH npojus 8
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HHmepHem Ha pa3Hoobpa3HOmMo U MHO20€3UYHO KY/AMYPHO HAC/1e0Cmeo Ha
Espona. Hew,o noseue, uupposu3upaHomo ce0wspicaHue we moice 0a 6voe
MHO20KPAMHO U3N0/38aHO 8 UHOYCMPUU, KAKBUMO €A Mypuamsm u 06paso-
8aHUemMoO, KAKmo U 3a c30a8aHemo Ha HOBU MBOPYeCKU NOCMUNCEHUS.

MotuBalusiTa Ha EBpomeiickaTa KOMHCHUS €OBa M IOIJIeXH Ha CHMHEHWHe,
IIOKOJIKOTO Pa3HO00pa3ueTo M GOraTCTBOTO B KYNTYPHOTO HAcCenCcTBO Ha EBpoma e
equH OT OE3CIOPHUTE M YHUKAJIHM PECypCH Ha KOHTHHEHTAa, KOMTO MMAT IOTeHIHaia
Ia MOOObPKAT MSICTO My Ha Bogelrn (akTOp B CBETOBEH Mamiab ¥ KII0YOB HOCHUTEN Ha
YOBEIKHUS IPOTPeC.

BaxHo e fa ce o0ObpHe BHMUMaHWe, 4e EBporelickaTa KOMHCHUS € IOAYepTaa
KOHKPETHO HyXfgaTa OT CBOOOMEH [OCTBII, OT BH3MOXKHOCT 3a MHOTOKpaTHa H
THProBCKa ymoTrpeba ¥ Ch3maBaHe Ha IPOU3BOOHM TBOPOHM, 0€3 KOeTo, 10 00SCHUMU
IpPUYMHY, OM OWUII0 HEBH3MOKHO WM TPYOHO OCHIIECTBUMO [OCTUTAHETO Ha
IIUTUPAHUTE IIEJIH.

(11) HauuoHasnHume 3axKoHoOamesacmea moz2am 0a cwv0ovpicam Kaaysu,
gw3npensmcemeawu ynompebama Ha meopbu, Koumo ca 8 cgepama Ha
obuw,ecmseHomo OocmosiHUe, HAnpuMep U3UCKBAHEMO HA adMuHucmpa-
mueeH akm 3a 8w3npouseexciaHe Ha meopbama. Bcsakaxksu nodobHU
3akoHosu bOapuepu mpsbea 0Oa 6wv0am udeHmuguuupaHu u 0a ce
npednpuemam cmw®snKU KM NPemMaxeaHemo uM.

Omre mO-CBHIECTBEHO € Ma Ce IogdyepTae, 4e MpPernopbkuTe Ha Komucusita ca
HAaCOYeHM MMEHHO KBbM IIOTEHIIMAJHW aJMHHUCTPATHBHU NPEYKH, KOUTO CliedBa Ma
ObaT MpeMaxHaTH, a He OOMBJIHUTENIHO BbBeXknaHu. T.e. KomucusTa BUXK/a 3a HYXKHO
1 niemecho0pa3HO Ja ce maje MaKCHMallHa cBOOOHa B HOCTHIIA [0 IPOM3BEIEHHS Ha
KyJITypaTa U3BBbH o0cera Ha aBTOPCKOTO IIPaBO, KOETO IIeNIM KAaKTO TSIXHOTO II0-HOOPO
CbXpaHsiBaHe, TaKa U IO-TI'bJIHOIEHHOTO MM M3II0JI3BaHE B II0JI3a Ha €BPOIEMCKUTE
rpaxaaHu.

KakTto Beuye oTOensi3axMe B HA4aJioTO, Ch3HABaMe KOMIIJIEKCHOCTTA Ha Te3H
BBIIPOCHA ¥ CHOTBETHATA CIIOKHOCT B HaMUPAHETO Ha ONTHMAJIHO pelieHue. O4YeBUOHO
e, 4ye EBpomneiickaTa KOMUCHS He INOALEeHsIBa TeMaTa. KakTo BeposiTHO Bu e U3BECTHO,
mpe3 M. ampuia T.r., IO omekara Ha Buienpesupenta Ha EK u Komucap mo
OWTHUTAIHATA MONIUTHKA, T-ka Henmu Kpyc, u Ha Komucapst mo oOpa3oBaHue u KyJnTypa,
r-)xa AHpupyna Bacumumy, Oellle oCHOBaHa I'pyla 3a pa3MuCh]I, HapedyeHa ,Komurer Ha
mbaperuTe” (Comité des Sages), kosgTo TpsiOBa Ma Hame CTAHOBHUINE 3a YCKOpPSBaHE
u(ppoBU3aIMATa, OHJIAMH [OCTHIIHOCTTA X CbXpaHEHMETO Ha IIPOW3BENeHHs Ha
KyJITypaTa B eBpomnercku Maiab. 3a Tasu 1en ,KoMuTeThT Ha MbAPEIUTE” MHALUKUPA
Ipolegypa 3a KOHCYJITallM{, IIOAIOMarallli MPeNoOpPBbKUTE, C KOUTO Ile H3Jie3e B
KJTFOYOBHM 00JTaCcTH KAaTO M3TOYHMUIM 3a (HMHAHCHPaHe Ha Iu(poBU3allKMsITa, MOOETH 3a
eKCIUToaTalusl Ha IMAPOBU3UPAHOTO C NYOIMYHO ¢GHHAHCUPAHEe ChOIbpXKAHUE U
yCIOBUSITa 3a NyOJIMYHO-4aCTHYU IAapPTHHOPCTBA 3a IU(pOoBU3alIKITa.

KomutersT cBOpa TredullaTa Ha 3aMHTEPECOBAaHUTE CTpPaHM B IIPOILIECa,
IPOBeXJaiKy MyOnMYHO HOMHUTBaHe OHNaWH (C KpaeH cpok 30 centemBpu 2010) u
ny0nu4yHO mpociyiBaHe (Ha 28 oktoMBpu 2010), ¥ mie u3ne3e ChC 3aK/IIOUEHUETO CU
[0 Kpas Ha HacTosllaTa roguHa [7]. MexagyBpeMeHHO Ou OMI0 IOJIE3HO [a ce IUTUpaT
nymuTe Ha r-ka Kpyc u r-xxa Bacummy [8]:



Komucap Heau Kpyc: Ouakeame masu 2pyna 3a pasmucsa 0a u3aese C
UHOBAMUBHU peweHus, Koumo 0a 2apaHmupam, ye 602amomo KyaAmypHO
Hacsaedcmeo Ha Egpona we cmaHe 0ocm®snHO HA 8CUYKU x0pa 8 MHmepHem
- Juncama HA napu uau NpPeKasaeHo O02pdHuUYumesHume uau He2w»8Kdsu
30KOHU He ca u3BuHeHue: 0v/2 Ha Hawemo s8peMe e 0a HANPAsuMm moed 3d
Hawemo u 3a 6v0euwume NOKOJCHUS.

Komucap Audpyna Bacuauy: KyimypHusm ceKkmop npemuHasa npe3
oepomeH npexod. Tpsibea Oa ocuzypum mol Oa nodxcwvHe obaazu om
Hanpedvka Ha mexHoso2uume. Tosa o3Hauasa 0a ce omkpusm Hosu O6usHec
Modeau 3a meopueckume uHOycmpuu u Oda ce nosuwu mpadul,uoHHama
po/isi HA KyAmypHume uHcmumyuuu 8 Odu2umasjaHusa ceam, 0a ce
npedocmasu docmwsn 00 KyAMYpPHO CvOBPIHCAHUE U O0a ce CBXPAaHU Mo 3d
uOHUMe NoKoAeHUA.

Ha Texnus QoH cbio O6u mpepacTaBisiBalio 0cOOeH MHTEPEC eOHO OT U3pal3eHuUTe
npen Komutera craHoBuila - ToBa Ha mpoekta LAPSI (“Legal Aspects of Public Sector
Information”, “TIlpaBHu acnekTu Ha uHOpMaIlugTa oT mybnuunus cekrop”) [9]. LAPSI
1eNTd M3rpaXkJaHeTO Ha KOHTAKTHA MpexXka, KOSITO [la Ce IpeBbpHE BBB BOMEIIO
€BPOIIENCKO CTPYKTYPHO 3BEHO, ITPOBEXK[AIN0 Ha HAM-BUCOKO HUBO IIOJIUTHYECKUTE
OUCKYCHH M CTPATeTMYECKUTE MEHHOCTH II0 BCUYKU IIPABHU BBIIPOCH, CBBP3aHU C
pasNpoCTpaHeHneTO, MOCThIla M MHOTOKpaTHaTa ymoTrpeba Ha wuH(oOpMamusara OT
nyOJIUYHUS CEKTOP, U IO-CIIeI[MalHO B AUTHUTaNHa cpefa. Cropen Hac TOBa CTAHOBUIIE
OTKCBa MHOTO SICHO ¥ TOYHO ITpo0ieMaTuKaTa, 0COOEHO 1[0 Ce OTHACS A0 YUKUIeOus U
CXOMHUTE C Hes TPOeKTH.

B 3akioueHue, KaTo OIlle BeOHBXK IIPUBETCTBAME BOJISITAa Ha ObJe rapaHTHUPAHO
olla3BaHeTO Ha OBJATapCKOTO KYATYPHO HACNEOCTBO, IpH30BaBaMe MUHUCTEPCTBOTO Ha
KyJITypaTa, KaKTO M OCTAHAJUTE KOMIIETEHTHM ObPXKABHU OPTraHH, Oa IIOMAJIOKAT
IPEeIOXEeHNUTe IPOMEHH U NOMbJIHEHUS, KAKTO ¥ HACTOSIIOTO 3aKOHOIaTEJICTBO, Ha I10-
IMUPOKAa U TMPONBLIIXKUTETHA O0OUleCTBEHA [OWCKYCHUs, IWIPEOBUN TSAXHATaA ToOJsIMa
3HQYMMOCT 3a Pa3/IUYHUTE 00JIaCTH Ha OOIIEeCTBEHUS KUBOT.

CMsTaMe, 4e CBIIO € OT U3KIIOUYUTEJIHO BaXXHO 3HAYeHUE [a Ce u34yaka
3aK/II0YeHMeTO0 Ha KomuTeTra Ha MbBbApELUTE, OOKOJIKOTO TO HECHBMHEHO Ie HMa
pelaBalo 3HayeHue 3a ObJellaTa eBpolelicka MONUTHKa B 001acTTa Ha Oa3BaHETO U
MIONYJIIPU3UPaHeTO Ha KYJITYPHOTO HACJIENCTBO Ha KOHTUHEHTA, BKJIIOUUTEJIHO U Ha
OBNITapcKoTO TakoBa. He camo, ye Bbirapus, KaTo II'bIHOIPABEH 4JieH Ha EBpomnenckus
Chl03, € IIbXKHA fla ce chobpa3siBa C eNMHHATa €BPONENCKa IOJUTHKA, HO U Tpeau
BCUYKO B Ciy4dasg OM MOTJIO [la Ce TO4YepmsaT 0co0eHO IIeHHHW, [OpH He3aMeHUMH,
IpefBU[ MUPOKOMaNabHOTO BbBIMYAHEe Ha BOMAEIIM eKCIepTH B 00jacTTa, HACOKHU 3a
nmomoOpsiBaHe Ha 3aKOHOJATEICTBOTO.

C roToBHOCT OMXMe Ce BK/IIOUUIM B €fHA INMMPOKA OUCKYCHUS, B KOSTO, OCBEH
130IrBaHETO Ha IOTEHIMalIHW KOH(MIMKTU C 00IoeBpoIlelicKaTa IMONMTHKA, Ie hMa
BB3MOXKHOCT Ha 6bmaT OOCBOEHU M APYTY BaXKHU aCleKTH Ha IPe[IoKEeHUTE ITPOMEHHU
U Beue CBIECTBYBAIIUTe pa3mnopendu. B kemaHWeTo cu Oma u3ne3eM mnpen MuHucTep-
CTBOTO CBHC COJIMTHO apryMeHTHpPaHa M KOHCTPYKTHBHA IO3UIMS, Ce 00bpHAXMe CBIIO
3a KOHCY/ATalUusl KbM 1011, A-p EmMun MapkoB, DOIEHT 1Mo u300peTaTesICKO, aBTOPCKO U
maTEeHTHO NpaBo B CoMUIICKM YHUBEPCUTET. ABTOPUTETHOTO My MHEHUE Ha CIELUaIuCT,
KOETO HU3TbKBa pe[ IOTEHIMAaTHA OMACHOCTH IIPM €BEHTYaJlHOTO IIpuUJlaraHe Ha
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TEeKCTOBeTEe B MOpUAMYECKaTa IIpaKTHKa, IpuUlaraMe KbM HACTOSIIETO CTAaHOBUIIE
(ITpunoxenue 1). UMame ChIIO IOATOTBEHN KOHKPETHHU IIPEOJIOKEHUS 3a IIpenu3nupaHe
Ha IIPEeMJIOXKEeHUTEe U ChIIEeCTBYBAlllM pas3nopendd, KOUTO Ce HafAsBaMe, ye MoOrar ma
OBOAT IIOJIE3HM.

C yBaxkeHHe, OT UMeTO Ha ObJIrapcKkaTa yUKUIeAraHCKa OOIITHOCT:

Bacs AtaHacoBa
spiritia@wikimedia.bg

JIbuezap HMnues
iliev@wikimedia.bg

['purop I'aues
grigor.gatchev@wikimedia.bg

[TomeHCKH COUCHK Ha bearapoe3nyHaTta Yukuneous
infobg-l@lists.wikimedia.org
http://bg.wikipedia.org
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[Ipunoxenue 1

,»d11. 226a. KoiiTo pasnpocTpanu Konue Ha KyJITypHa LEHHOCT WM €JIEMEHTU OT Hesl BbB
¢doTtorpadcko, KOMIIOTHPHO, BHIEO- U APYTO H300pakeHUe, U3M0I3Ba H300paKEHUETO
KaTo ,,ThProBCKa Mapka” Mo CMUCHIA Ha Wwil. 9, an. 1 ot 3akoHa 3a MapKuTe U
reorpad)CKUTe O3HAYCHHS, IPU MIPOU3BOICTBO HA CTOKH, ETUKETH U AU3ANHEPCKU
pEIIeHUs WU 32 IPYTH ThPTOBCKHU MU PEKJIAMHH eI Oe3 ChIIacue Ha COOCTBEHHKA Ha
KyJITypHaTa [IEHHOCT WA Ha IMPEKTOpa Ha CbOTBETHHUS My3€il, ce Haka3Ba C rio0a B
pazmep ot 5 000 10 15 000 nB., a Ha eTHOIMYECH THPTOBEIl U IOPUINYECKO JIMIIEC CE Halara
nMyIecTBeHa caukius B pazmep ot 15 000 xo 50 000 nB.”

BEJIEXXKU BBPXY EJJIUH ITPOEKTOTEKCT

J-p Emun Mapkos

[IpoekThT mocTaBsi MHOTO MPOOIIEMH.

1. CpliecTByBa CUITHO CHbMHEHHE 33 IPOTUBOKOHCTUTYIITUOHHOCT.
HericrBamara KoHCTUTY1IIMS H3PUYHO U3PEXKIA UBKITIOUUTEIIHUTE IIpaBa U TO
HA IbPKABAaTa ¥ MOHOIIOJIMKTE W B ITyOIMYEH HHTEPEC, KAKTO U
YIPaXHSIBAHETO Ha CYBEPEHHHU MPaBa BbPXY TOYHO ONpE/IeTICHU 00EKTH.
YacTHUTE U3KIIOUUTEITHYU IIpaBa IIbK ca caMo B 110J13a Ha aBTOPUTE,
nu300peTaTeNuTe U HOCUTENIUTE Ha cpoiHu npaBa. C TeKcTa ce Ch3/1aBa Hello
MHOTO TTOB€YE OT OE3rpaHNYeH YaCTEH MOHOIIOJN, IOPH KOTaTO COOCTBEHHK €
J'bp>KaBaTa, OTBbB/I JOMyCTUMUTE IO KOHCTUTYLIHSTA — 32 ITBJIEH KOHTPOJ
BBPXY BCsiKa HH(OpMaIus, CBbp3aHa ¢ TaMETHUIIMTE Ha KyJITyparta.

2. Hukoe nipaBo He e 6e3rpannyHo. C TekcTa, GopMyIUpaH IO TO3HU HAYHH, Ce
Ch3/1aBa HIKaKBO OE3IPEICITHO MPaBO BBPXY HEI0, KOSTO € 3aMUCIICHO KaTo
BceoO110 (1 001ouoBeniko) gocrtossaue. CoOCTBEHOCTTa Ma CBOUTE
OrpaHUYCHHUS, paBaTa Ha MHTEJICKTYaTHa COOCTBEHOCT, KATO BHJl MOHOIIOJIUHU
— omre noseue. Jlopu TakoBa SIBICHHE KaTO CyBEPEHUTETHT HE € OE3MPe/IeITHO B
HAIIIHA JTHU.

3. HambiHO 00sicHUMO €, 4e TpsiOBa Ja uMa SICEH U CTPOT BEIIHOINPABEH U
aIIMUHUCTPATUBEH PEKUM Ha KyJITypHO-UcTopudeckoTo Hacienactso (KUH).
Obaue Taka 6e30pekHO HOPMYITUPAHO HOBOTO MPABO C TO3H TEKCT, HAITBJIHO CE
CKOBaBa BCSKAKBO YOBEIIKO OOIIyBaHe.



- [loHexxe Oyiu yAMBIICHHE U3IOJI3BAHETO HA KABUYKH 10 OTHOIIICHUE HA €JIUH
TEPMUH OT UH]IyCTpHAJIHaTa COOCTBEHOCT (,,ThPrOBCKa Mapka’), BEpOSTHO CE
BHU3UpPa U3MOJI3BAHETO HA BHIIPOCHUTE U300paKeHUS KaTO ThProBCKa MapKa,
BBIIPEKH Y€ He ca. ToBa HU OBEXk A 10 HEMUCIUMU CyOEKTUBHU MpEAeIn —
BCEKH KOWTO CH MTOMUCIH, Y€ HSIKaKBO U300pa’keHUE € MapKa, MOK€e J1a TBbP/IH,
4e € U3BBPIICHO aJIMUHUCTPAaTUBHO HapymieHue. Bnpoyem 3MI'O uszpudno
3a0paHsBa pErUCTPUPAHETO HA TTAMETHHITM Ha KyJITypaTa KaTo MapKH.

- TekcThT cu cimy>xu 10cTa CBOOOTHO ¢ YCTAHOBEHUTE TOHATHS 32 0OCKTUTE Ha
MHTEJIEKTyalHa COOCTBEHOCT U MpaBaTa BbPXY TSIX U U3MOJI3Ba HOBU CTPAHHU
TEPMHHHU, KATO ,,TU3aNHEPCKU PEIICHUS ', ETUKETUTE ITbK, TOHE JOCETa
BKJIFOYEHHU KbM MIPOMHUIIJICHUS JU3AMH 110 MEXIyHapOIHATA KIacu(pUKaIIHs, ,
HE ce ypexaaT oT uutupanus B Tekcra 3MI'O — Taka KakTo He ce ypexaa Tam
Y TOW CaMUSIT, U MH.JIp. HEChbBBPIUIECHCTBA.

- He e onpeneneno kakBo 3Ha4H ,,pa3poCTpaHsiBa’” U aKO CE€ ThPCH ThIKYBAaHE
BBB § 2 JIP 3AIICII Ha TekcThT ce mpuaBa HaucTHHA Oe3npenenHoct. CaMmoTo
IpeUIokKEHHE J1a Ce IIOMECTH HIKaKBO n300paxeHue BbB DeiicOyk camo 3a
OTrpaHUYEHM MOCETUTEIH BEYE I1I€ NTPECTaBIsiBa KOHCYMHUpPAHE Ha TakKa
W3KOBAHUS ChCTaB HA HAPYILICHUETO.

- CBbBCEM SICHO CJIeJ[Ba J1a C€ OTPAHUYH TO3H (PAKTHUECKH CHCTAB C
U3II0JI3BAHETO Ha 3a0paHEeHUTE N300pakeHHUS 3a MPsAKa WK KOCBEHA ThProOBCKa
oOJiara.

- ITono6HO HA CBOOOTHOTO M3MOJ3BAHE MPU IPYTUTE UZKIIOUUTEIIHU MPaBa
BHPXY HEMaTepHAIHHU OJlara, ¢ OrJie]] Ha BUCIINTE MPUHITMITN Ha CBOOOIa HA
nH(pOpMaIUATa, U3pa3sTBaHETO, 00Pa30BAHUETO, JYXOBHUS MOIEM CPEJl
HalUATA, OMYJIAPU3UPAHETO, XyMAaHHU U XYMAaHUTApHU OAOYaM (— Hamp. 3a
X0pa ¢ OrpaHUYeHHU BB3MOXKHOCTH), & TaKa ChILIO U HSIKOH JTHEIIHU
TEXHOJIOTUYHHU JaJIEHOCTH, TpsiOBa J]a ce BbBEJAT Clydan Ha CBOOOIHO
M33M0J13BaHe U TyK. Hanmpumep npuBHiierus 3a JUYHO MOJI3BAHE, 3a LIMTHPAHE,
3a 00pa30BaHUETO, 3a AEMHOCTTA HA JbpKABHUTE OpPraHu (BKJI. ChAWIUIIATA) U
mp. TexkcThT B TO3U BUJ CKOBAaBa BCSIKAKBA U3cieqoBaTesicka AeHHocT. C To3u
TEKCT JOPH €IHO paspeuieHo nokazpane Ha KMH, moxe TexHonorudno na
BOJIM 1O HApYILICHHUE IPU HYK/IATa J1a CE MPABSAT MPE3ANUCH 10 CITTHULIN U
perpancnaropu. [Ipe3anrcure Beue ca pa3npocTpaHeHUE.

- He sicHO € 3a1110 TeKCThT € aipecupal TOYHO U caMO KbM (DU3HUECKUTE JIHIIA,
OOMKHOBEHU TpakJlaHu, KOUTO MOKE J1a C€ CHUMAT 3a CIIOMEH Ha MMOJA00HH
MecTa. TekcThT ciezBa 1a 0bJie aipecupal KbM ThPrOBIMTE, 3a€IHO C
OTPaHUYEHHUETO 33 THPTrOBCKU 00OPOT.



B 3akimroueHue:
Crpor BemHonpaBeH u aaMuHucTpaTuBeH pexnM Ha KMH e neoOxoaum.

[TpenoKeHUAT TEKCT MpeHeOperBa BCIKAKbB OalaHC Ha BAYKHUTE OOIICCTBCHH
WHTEPECH.

HeobGxomumo e

e Jla CE YTOYHH ,,pa3NPOCTPAHEHUETO”,

o o0JsacTTa Ha pa3NpoCTpaHeHHE — ThProBCKa,

e J1a ce BbBEJE JOIyCTUMO CBOOOIHO H3I0/I3BaHe,

e KaKTO M JIa Ce HaIlpaBsAT peaulia Ipyrd peJaKIHOHHHA U
TEePMHHOJIOTHYHU KOPEKIUH.
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Commission Recommendation

of 24 August 2006

on the digitisation and online accessibility of cultural material and digital preservation

(2006/585/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community, and in particular Article 211 thereof,
Whereas:

(1) On 1 June 2005 the Commission presented the i2010 initiative, which seeks to optimise the benefits of
the new information technologies for economic growth, job creation and the quality of life of European
citizens. The Commission has made digital libraries a key aspect of i2010. In its Communication "i2010:
digital libraries" of 30 September 2005 [1], it set out its strategy for digitisation, online accessibility and
digital preservation of Europe's collective memory. This collective memory includes print (books, journals,
newspapers), photographs, museum objects, archival documents, audiovisual material (hereinafter
"cultural material").

(2) Measures applying that strategy with a view to optimising, by means of the Internet, the economic and
cultural potential of Europe's cultural heritage should be recommended to the Member States.

(3) In that context, the development of digitised material from libraries, archives and museums should be
encouraged. The online accessibility of the material will make it possible for citizens throughout Europe to
access and use it for leisure, studies or work. It will give Europe's diverse and multilingual heritage a clear
profile on the Internet. Moreover, the digitised material can be re-used in industries such as tourism and
the education industry, as well as in new creative efforts.

(4) Furthermore, the Council Conclusions of 15- 16 November 2004 on the Workplan for Culture 2005-2006
stress the contribution of creativity and creative industries to economic growth in Europe, and the need for
a coordinated digitisation effort.

(5) The European Parliament and Council Recommendation of 16 November 2005 on film heritage and the
competitiveness of related industrial activities [2] already recommended to Member States to adopt
appropriate measures to increase the use of digital and new technologies in the collection, cataloguing,
preservation and restoration of cinematographic works. In as far as cinematographic works are concerned
the present Recommendation complements the Parliament and Council Recommendation on film heritage
on a number of aspects.

(6) Digitisation is an important means of ensuring greater access to cultural material. In some cases it is the
only means of ensuring that such material will be available for future generations. Thus, many digitisation
initiatives are currently being undertaken in the Member States, but efforts are fragmented. Concerted
action by the Member States to digitise their cultural heritage would lend greater coherence to the
selection of material and would avoid overlap in digitisation. It would also lead to a more secure climate for
companies investing in digitisation technologies. Overviews of current and planned digitisation activities and
quantitative targets for digitisation would contribute to the achievement of those objectives.

(7) Private sector sponsoring of digitisation or partnerships between the public and private sectors can
involve private entities in digitisation efforts and should be further encouraged.

(8) Investments in new technologies and large scale digitisation facilities can bring down costs of
digitisation while maintaining or improving quality and should therefore be recommended.

(9) A common multilingual access point would make it possible to search Europe's distributed — that is to
say, held in different places by different organisations — digital cultural heritage online. Such an access
point would increase its visibility and underline common features. The access point should build on existing
initiatives such as The European Library (TEL), in which Europe’s libraries already collaborate. It should
where possible closely associate private holders of rights in cultural material and all interested stakeholders.
A strong commitment by the Member States and cultural institutions to arrive at such an access point
should be encouraged.

(10) Only part of the material held by libraries, archives and museums is in the public domain, in the sense
that it is not or is no longer covered by intellectual property rights, while the rest is protected by intellectual
property rights. Since intellectual property rights are a key tool to stimulate creativity, Europe's cultural
material should be digitised, made available and preserved in full respect of copyright and related rights.
Particularly relevant in this context are Articles 5(2)c, 5(3)n, and 5(5), as well as recital 40 of Directive
2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information society [3]. Licensing mechanisms in areas such
as orphan works — that is to say, copyrighted works whose owners are difficult or even impossible to locate
— and works that are out of print or distribution (audiovisual) can facilitate rights clearance and
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consequently digitisation efforts and subsequent online accessibility. Such mechanisms should therefore be
encouraged in close cooperation with rightholders.

(11) Provisions in national legislation may contain barriers to the use of works which are in the public
domain, for example by requiring an administrative act for each reproduction of the work. Any such
barriers should be identified and steps taken to remove them.

(12) Council Resolution C/162/02 of 25 June 2002 on preserving tomorrow's memory — preserving digital
content for future generations [4] proposes objectives and indicative measures for preserving digital
content for future generations. However, at present no clear and comprehensive policies exist in the
Member States on the preservation of digital content. The absence of such policies poses a threat to the
survival of digitised material and may result in the loss of material produced in digital format. The
development of effective means of digital preservation has far-reaching implications, not only for the
preservation of material in public institutions but also for any organisation which is obliged or which wishes
to preserve digital material.

(13) Several Member States have introduced or are considering legal obligations requiring producers of
digital material to make one or more copies of their material available to a mandated deposit body.
Effective collaboration between Member States is necessary to avoid a wide variety in the rules governing
the deposit of digital material and should be encouraged.

(14) Web-harvesting is a new technique for collecting material from the Internet for preservation purposes.
It involves mandated institutions actively collecting material instead of waiting for it to be deposited, thus
minimising the administrative burden on producers of digital material, and national legislation should
therefore make provision for it,

HEREBY RECOMMENDS THAT MEMBER STATES:
Digitisation and online accessibility

1. gather information about current and planned digitisation of books, journals, newspapers, photographs,
museum objects, archival documents, audiovisual material (hereinafter "cultural material") and create
overviews of such digitisation in order to prevent duplication of efforts and promote collaboration and
synergies at European level;

2. develop quantitative targets for the digitisation of analogue material in archives, libraries and museums,
indicating the expected increase in digitised material which could form part of the European digital library
and the budgets allocated by public authorities;

3. encourage partnerships between cultural institutions and the private sector in order to create new ways
of funding digitisation of cultural material;

4. set-up and sustain large scale digitisation facilities, as part of, or in close collaboration with, competence
centres for digitisation in Europe;

5. promote a European digital library, in the form of a multilingual common access point to Europe's
distributed — that is to say, held in different places by different organisations — digital cultural material,
by:

(a) encouraging cultural institutions, as well as publishers and other rightholders to make their digitised
material searchable through the European digital library,

(b) ensuring that cultural institutions, and where relevant private companies, apply common digitisation
standards in order to achieve interoperability of the digitised material at European level and to facilitate
cross-language searchability;

6. improve conditions for digitisation of, and online accessibility to, cultural material by:
(a) creating mechanisms to facilitate the use of orphan works, following consultation of interested parties,

(b) establishing or promoting mechanisms, on a voluntary basis, to facilitate the use of works that are out
of print or out of distribution, following consultation of interested parties,

(c) promoting the availability of lists of known orphan works and works in the public domain,

(d) identifying barriers in their legislation to the online accessibility and subsequent use of cultural material
that is in the public domain and taking steps to remove them;

Digital preservation

7. establish national strategies for the long-term preservation of and access to digital material, in full
respect of copyright law, which:

(a) describe the organisational approach, indicating the roles and responsibilities of the parties involved
and the allocated resources,

(b) contain specific action plans outlining the objectives and a time-table for the specific targets to be met;
8. exchange information with each other on the strategies and action plans;

9. make provision in their legislation so as to allow multiple copying and migration of digital cultural material
by public institutions for preservation purposes, in full respect of Community and international legislation on

http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=CELEX:3200...
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intellectual property rights;

10. when establishing policies and procedures for the deposit of material originally created in digital format
take into account developments in other Member States in order to prevent a wide divergence in
depositing arrangements;

11. make provision in their legislation for the preservation of web-content by mandated institutions using
techniques for collecting material from the Internet such as web harvesting, in full respect of Community
and international legislation on intellectual property rights;

Follow-up to this Recommendation

12. inform the Commission 18 months from the publication of this Recommendation in the Official Journal
of the European Union, and every two years thereafter, of action taken in response to this
Recommendation.

Done at Brussels, 24 August 2006.
For the Commission

Viviane Reding

Member of the Commission

[1] COM(2005) 465 final.

[2] OJ L 323, 9.12.2005, p. 57.
[3] OJ L 167, 22.6.2001, p. 10.
[4] O] C 162, 6.7.2002. p. 4.
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Brussels, 21st April 2010

Boosting cultural heritage online:

the European Commission sets up a Reflection Group on digitisation

European Commission President José Manuel Barroso has announced that the European Commission wiill
entrust three personalities - Maurice Lévy (CEO of Publicis), Elisabeth Niggemann (Head of the German
National Library) and Jacques De Decker (writer) - to come up with recommendations on how best to speed
up the digitisation, online accessibility and preservation of cultural works across Europe. This Reflection Group
will examine the various ongoing initiatives involving both public and private partners (notably the Google
Books project) and copyright issues to find ways to boost the digitisation efforts of the complete collections
held by libraries, museums and archives in Europe. These recommendations will ultimately help Europeana,
Europe's digital library, reach a new dimension: today the Europeana portal (www.europeana.eu) already

offers access to over 7 million digitised books, maps, photographs, film clips, paintings and musical extracts,
but this is only a small part of all the works held by Europe's cultural institutions. The establishment of the
Reflection Group is part of the Commission's broader strategy to help the cultural sector make the transition
towards the digital age. The Group, who will report to Commission Vice President for the Digital Agenda
Neelie Kroes and Commissioner for Education, Culture, Multilingualism and Youth Androulla Vassiliou, has
been requested to submit its conclusions before the end of the year.

Commission Vice-President Neelie Kroes said: "We expect this Reflection Group to come up with innovative
solutions to ensure that Europe's rich cultural heritage is made accessible to all on the internet — lack of
money or rigid laws are no excuse: it is a duty of our time, we must do it for our generation and for future
ones".

Commissioner Androulla Vassiliou added: "The cultural sector is going through an enormous transition. We
have to make sure that it reaps benefits from technological advances. This means finding new business
models for the creative industries, and expanding the traditional role of cultural institutions to the digital
world, to give —access to cultural content and to preserve it for future generations ".

The Reflection Group ("Comité des sages") will consist of Maurice Lévy (Chairman and Chief Executive Officer
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of the French advertising and communications company Publicis), Elisabeth Niggemann (Director-General of
the German National Library and chair of the European Digital Library Foundation) and Jacques De Decker
(Belgian writer and journalist).

The Group has been invited to provide a set of recommendations for the digitisation, online accessibility and

preservation of Europe's cultural heritage. It will look at how to fund digitisation, including the possibilities
and conditions for public-private partnerships. It will also address copyright issues and licensing practices to
facilitate the digitisation of copyrighted material — in particular out-of-print works and the so-called orphan
works, which represent a large part of Europe's collections.

Of course, the current digitisation challenges go beyond the need to put online our cultural heritage. We thus
need to address subsequently in a second phase the broader question of digital (i.e. online) distribution and
accessibility of all cultural content in Europe. Setting up the Reflection Group is part of a broader strategy
that will also include the search for new and effective business models as well as a favourable environment
for creative industries and a fair remuneration for creators.

Background

Europeana was launched in November 2008 (IP/08/1747). Its website allows internet users to search and get

direct access to digitised books, maps, paintings, newspapers, film fragments, and photographs from
Europe's cultural institutions. About 7 million digitised objects are currently available and the number is
expected to rise to 10 million in the course of 2010.

The Group was created following a suggestion made by the French Minister of Culture and Communication at
the Education, Youth and Culture Council of 27 November 2009 (MEMO/09/526). The analysis of the Group

will build on the work of the High Level Group on Digital Libraries set up between 2006 and 2009.

http://europa.eu/rapid/pressReleasesAction.do?reference=1P/10/456 (2 of 2) [23.11.2010 19:26:21]


http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/1747
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/09/526&type=HTML&aged=0&language=FR&guiLanguage=en
http://ec.europa.eu/information_society/activities/digital_libraries/experts/hleg/index_en.htm

[Tpunoxenue 4

Position Paper on the Consultation on behalf of the Comité de Sages on boosting cultural
heritage on line

LAPSI is a thematic network set up to discuss Legal Aspect of Public Sector Information: see
http://www.lapsi-project.eu/

LAPSI intends to take advantage of the opportunity offered by this position paper to make a
few comments on the issues the Consultation deals with and with the process which lead to it.
To begin with, LAPSI welcomes the exercise, in that it allows this thematic network not only
to express the views which have surfaced in the discussions which took place among its
members since the first meeting (March 25, 2010) but also to compare them with the position
taken on the topic by other players and stakeholders in the field. It appears especially
instructive to take stock of different approaches to this complex and challenging group of
issues.

There is one issue on which LAPSI’s position seems to have a special focus, even if compared
with other similarly minded groups and networks. LAPSI advocates an approach combining
total opposition against any restrictions concerning digitized content upstream with express
and unlimited acceptance of commercial re-use downstream. As by its nature a Consultation
asks discrete questions and does not allow for establishing links among the different answers,
this point may be elaborated a bit to expand on the rationale which lies behind LAPSI’s
separate answers touching on these aspects.

No commercial restrictions upstream. The replies to questions 7 (no inclusion in Europeana
of collections of public domain digitized content accessible only against payment), 8 (no
payment of content accessed through Europeana even if in-copyright), 9, 10 and 11 (non
acceptability of access charges of public domain content digitized by public-private
partnerships, even if the restriction applies for limited times and only for specific countries)
have a common thread. According to LAPSI it does not matter whether the content digitized
is in the public domain or not; the rationale for its digitization is that digitization with the
support of public institutions is a global public good (see also the reply to question 1), which
should accordingly be supplied on the condition that the content thus digitized is accessible
for free by anybody just for the asking. This is so because taxpayer money should not be
channeled into digitization if the digitized content is restricted as to access, e.g. by providing
charges or payments for access to in-copyright content.

The case for licenses allowing commercial reuses downstream. On the other hand, LAPSI
has also insisted on the principles that, once the content digitized has been accessed, it should



be re-usable by all parties which accessed it on the most liberal conditions. More specifically
LAPSI has made the case that the license which governs reuse should allow also for
commercial re-uses without restrictions. See answers 6, 14, 21. How can this position be
reconciled with the previous one? Is there a contradiction between the two? More generally,
what is the content of the optimal license by which a public institution (or a PPP) may choose
to release digitized content?

. We in LAPSI are aware the an apparently strong case may be made for choosing a license for
digitized content which rules out the possibility of authorizing commercial re-use of this kind
of content (e.g. by resorting to a CC NC license). The idea behind this initial reaction might
be as follows. Public money has been spent on digitization of content; now, all is fine and
well if digitized content is disseminated as widely as possible to enable study, research,
entertainment and the like. But enabling these goals is clearly possible even if the
authorization to access and re-use is under a NC license, i.e. limited to non commercial uses.
Conversely, it might be argued, it does not make sense that content digitized with taxpayers’
money is appropriated by profit making entities to build on it a proprietary product and
service and sell on the market goods and services based on it. This line of argument is
plausible at first glance, but probably misguided if we stop to think a bit further and this on at
least two accounts.

First, we should consider the concept of chain of authorizations. Non profit institutions, like
Wikipedia and other aggregators of information and cultural content, undoubtedly contribute
a great deal to the dissemination of knowledge, information, culture. However, they do so
because the content they make available is accessible downstream without restrictions; the
reason of the great success of Wikipedia and the like organizations and projects, such as
Project Gutenberg, Open Street Map and the like, is that they make anything they put together
available to anybody without strings attached. To do so, however, Wikipedia and its likes
have to make sure that the content it incorporates is totally free to begin with; the flipside of
the coin is that Wikipedia cannot incorporate content which would otherwise be splendid in
complementing or illustrating its store of knowledge any time the same comes with
restrictions. Incidentally, this is the reason why no pictures are available to showcase a great
many Italian monuments and buildings.

Let us consider an example. The Sicilian Region unveiled late in April 2010 an initiative
intended to provide funding to digitize images and texts it holds in some of its museum
archives and libraries Now, if the Sicilian digital content was made available only for non-
commercial re-uses, Wikipedia could not incorporate it, because the content would carry
strings attached which are incompatible with Wikipedia’s modus operandi.

So, if we do not confine our consideration to the first re-users but also to the subsequent ones,
we can clearly see that in this specific case NC licenses can greatly restrict dissemination.
And if we stop for a moment to think, we realize that when we do not have content on
Wikipedia, this means that what is restricted is not only commercial reuse, but availability on
Wikipedia for whatever end and purpose. Full stop.



10.

11.

12.

Second, we should consider that, once digitization costs are incurred, it does not make any
difference whether the re-user makes a profit from re-use. No marginal cost is incurred by the
digitizing institution just because there is an additional re-user. If he or she is smart enough to
create a business model which enables her or him to combine this input with other inputs and
make money out this, nice for her or him. Nothing is taken away from the public. Of course,
there would be a disadvantage to the public if the re-user is able to obtain monopoly or even
market power through the use of digitized content created by public funds. This may indeed
happen in a number of ways. This unwanted outcome would result if content digitized by
public money were made available on terms of exclusivity. But this is a good reason to avoid
exclusivity, not commercial use. Incidentally, this is the reason why LAPSI rejected
adamantly the very possibility of exclusivity, even though exclusivity were granted to an
entity which is a partners in a PPP and even if the exclusivity were granted for limited periods
of time. See answers 12 and 13.

It is also possible that the re-user combines publicly funded digitized content with proprietary
content; and secures a dominant position on the strength of the combination of the two
complementary items. Economists would suggest that, if this is the case, there would be an
incentive for new entrants to create and offer competitive complementary content; that is, if
the publicly funded content is made available to all comers, without exclusivity. This is the
reason why LAPSI favors a model whereby the private entity having legitimate access to
content digitized with the help of public funds exploits it by means of “integration of the
digitized content in a wider package of services” (see Answer 14). Of course, it may also
happen that a re-user possessing market power controls so many important assets which are
complementary to the content digitized with help from public funds, that the chances of a
competitive challenge to such a powerful incumbent are slim. This is a possibility; but it is
arguable that this occurrence is an externality which should be taken care by regulation, e.g.
by means of antitrust enforcement or by application of the so called doctrine of essential
facilities. It is likely that the adoption of licenses preventing commercial re-use would make
the matter worse. Indeed, if publicly digitized material were made available only on the
condition that it is used non commercially, it might happen that this restriction turns out to be
more detrimental to firms intending to enter the market than to an entrenched business leader,
who may have the means to digitize what he needs by itself. In such a context, NC licenses
would make matters worse, not better.

Mind the gaps. LAPSI’s mandate is to explore legal rules which may have the — often
unintended — effect of restricting access and re-use of digitized content; and in this connection
it has started to look at intellectual property rights as a possible source of restriction. These
are admittedly rather esoteric issues; and it stands to reason that the Consultation process has
not vented them. We feel however that we should take the opportunity offered by this
occasion to say a few words on difficulties which may arise in this connection and on possible
remedies to them.



13.

14.

15.

16.

Let us imagine a digitization process of works in the public domain. The process itself of
digitization may lead to creation of IP protected works or materials. Consider the metadata:
the blueprint (or template) for arranging them probably is creative most of the times. Even
short descriptions of an item (“Capodimonte porcelain, attributed to the school of X;
presumably dating back to... originally belonging to the family Y”) may attract copyright
protection. No doubt, once these metadata are systematically arranged and individually
retrievable, a data base is obtained; which means that possibly the sui generis right is
triggered. So, to make available under an open license a final product incorporating material
in the public domain plus metadata, one should wonder whether authority to make available
metadata under open terms is available to begin with. It does not help to say that IP protection
is not an inevitable outcome and that in some jurisdictions it might be held that these metadata
do not attain the level of creativity required to trigger copyright protection. This may be true,
particularly in jurisdictions which accept the “sweat of the brow” doctrine. We should
however consider that copyright (and neighbouring or related rights) are governed by the
principle of territoriality, whereby it is the law of the country in which the use of the material
takes place which governs the issue whether protection is available or not. So, it may happen
that the same metadata may be unprotected in some Member States while they are unprotected
in others.

In such a situation, an initiative leading to digitization of public domain content may at some
point find out that, while the digitized content is indeed free, this is not the case in connection
with the relevant metadata. Now, if this is the case, the digitizing institution should make sure
that it has been granted an authorization for each and all the inputs which go into the final
product by each of the persons or entities which created the individual inputs; and more
specifically it should make sure that this authorization extends to the making available of the
individual item under the same license under which it intends to grant access to the digitized
content.

How are the individual items created which go into the final, complex product, consisting of
the digitized content plus any IP protected data which may be generated in the process of
digitization? One possibility is that the job is done by employees of the digitizing institution.
Also outside consultants may be employed for this purpose. It is also possible that the job is
outsourced, that this that an outside contractor digitizes, creates the metadata, writes the
program to make the content and the ancillary information available and so forth. A final
possibility is that a private partner in a PPP digitization project takes care of the creation of
metadata — and possibly contributes IP protected “foreground” to the venture, that is
intellectual property, from trade secrets, algorithms, indexation technology and the like, which
it may well possess independently from the digitization project.

Of course, a public institution involved in a digitization project does not want to find our that,
after spending taxpayer money, it ends up being unable to grant access and enable re-use of
all the digitized content only because it has failed to secure advance authorization in
connection with metadata or other IP protected components which go into the digitized



product. There is a number of means to avoid this situation; and these may consist of
contractual authorizations (waivers) or legal rules, including default rules attributing
derivative ownership to the digitizing institution. Whatever the solution may be, the important
thing is that the problem is identified in advance and taken care of in a timely and adequate
way.

October 15", 2010

Marco Ricolfi, on behalf of LAPSI
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